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The Place of the Official Lawyer in 
the United States Government 
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S58HERE are two chief law 
M officers of the United 
Kl ae ) States Government—the 
Hol attorney general, who is 
the official head of the Department 
of Justice, and the comptroller 
general, who is the official head of 
the General Accounting Office. 
The Department of Justice is a 
part of the Executive Department 
of the United States Government 
and the attorney general is a mem- 
ber of the President’s Cabinet. He 
and his seven principal assistants 
and his solicitor general are ap- 
pointed by the President, by and 
with the advice and consent of the 
Senate, and hold office at the pleas- 
ure of the President. The General 
Accounting Office is under the 


Legislative Department of the 
United States Government and the 
comptroller general is appointed 
in the same manner as the attor- 
ney general but his term of office is 
fifteen years and he cannot be re- 
moved during his term except by 
impeachment or joint vote of the 
Senate and House of Representa- 
tives. The comptroller general is 
not a member of the President’s 
cabinet. 

The attorney general is the ad- 
vocate of the United States. The 
law makes it his duty to institute 
all suits for violations of the law— 
both civil and criminal—and it is 
his duty to defend the United 
States when any suit is brought 
against it by reason of contract or 
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otherwise. Unlike England, the 
law has provided, since 1855, that 
suits may be brought against the 
United States in the Court of 
Claims in Washington, or, with 
certain maximum exceptions, in 
any District Court of the United 
States. No special permission 
therefor is required, as in Eng- 
land, and, broadly speaking, suits 
may be maintained against the 
United States on any 
cause of action not 
arising in tort. 

The continental 
United States and 
its territorial posses- 
sions of Porto Rico, 
Panama Canal Zone, 
Alaska, and Hawaii, 
are divided into dis- 
tricts with one or 
more United States 
District Judges who 
hold District Courts 
or courts of first in- 
stance. These dis- 
tricts are arranged in nine Circuit 
Courts of Appeal districts in each 
of which is an appellate court com- 
posed of three judges. These 
courts are statutory courts and at 
their head is the Supreme Court 
of the United States with both 
Constitutional and statutory juris- 
diction. 

The Supreme Court exercises 
appellate review over all of the 
courts of the United States includ- 
ing the special courts and, to a 
limited extent, over the highest 


J. R. MeCARL 
Comptroller General of the United States 


courts of the states and the Philip- 
pine Islands. 

All of the litigation in these 
courts in which the United States 
are concerned, with limited excep- 
tions hereinafter named, is under 
the supervision of the attorney 
general. His seven assistant at- 
torneys general have immediate 
supervision over the litigation 
which is divided among them ac- 
cording to the char- 
acter thereof. For 
instance, one assis- 
tant has immediate 
supervision of all 
suits against the 
United States on ac- 
count of contracts, 
etc. Another has 
supervision of ll 
litigation arising out 
of the customs reve- 
nue. <A third has 
supervision of all 
criminal cases except 
prohibition cases, but 
so difficult is it to make Americans 
dry by legislation that all prohibi- 
tion cases are assigned to one as- 
sistant attorney general who, at 
the present time, happens to be a 
woman. 


There is in each of the United 
States District Court subdivisions 
one United States attorney who 
may have several assistants. 
These United States attorneys are 
also appointed by the President by 
and with the advice and consent of 
the Senate. Their assistants are 
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appointed by the attorney general 
on recommendation of the United 
States attorneys. The litigation— 
defense of suits, suits on behalf of 
the United States, and criminal 
prosecutions —in the District 
Courts is conducted by the United 
States attorneys subject to the im- 
mediate supervision of the particu- 
lar assistant attorney general who 
has charge of the particular class 
of cases. They also conduct ap- 
peals in the Circuit Courts of Ap- 
peal, subject to the supervision of 
the Solicitor General. In event a 


certain case is of great importance 
to the United States, an attorney 
conversant with the class of cases 
is usually sent from the seat of 


government to assist the United 
States attorney in the District and 
Circuit Courts of Appeal. 

The attorney general has also a 
corps of attorneys and special as- 
sistants appointed by him for con- 
ducting the routine work of the 
Department of Justice and for the 
defense of suits against the Unit- 
ed States in the Court of Claims. 
While these men are not protected 
in their positions by the Civil 
Service they usually remain for 
years in the Department of Jus- 
tice, and as the attorney general 
and his principal assistants, in- 
cluding the United States attor- 
neys and their assistants, are gen- 
erally changed with each change 
of Presidents, it is quite fortunate 
for the United States that the cus- 
tom has grown up of not removing 


the men who are familiar with the 
details of work of the Department 
of Justice with each change of ad- 
ministration. However, higher 
positions in the Department of 
Justice are rarely filled by promo- 
tions from below with the result 
that some able attorneys serve 
only a few years and resign to 
enter private practice. 

In former years, the attorneys 
general, themselves, conducted all 
cases on behalf of the United 
States in the Supreme Court, but 
beginning shortly after the Civil 
War, the volume of work became 
such that the attorney general 
could not do it. Congress then 
created the office of solicitor gen- 
eral to assist the attorney general; 
and it has come about in recent 
years that all of the cases in the 
Supreme Court are conducted by 
the solicitor general with the aid 
of two or three assistants and with 
the help of some of the assistant 
attorneys general. The burden of 
administrative work in the matter 
of patronage, including recommen- 
dations to the President for judge- 
ships, has become such that with 
some conspicuous exceptions, at- 
torneys general have not attempted 
to represent the United States in 
the courts. 

There are limited classes of 
cases, in which the United States 
is concerned, over which the De- 
partment of Justice has no control. 
Generally speaking, these are cases 
where the law has provided a di- 
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rect review of administrative ac- 
tion, similar to the English proce- 
dure of review by certiorari of 
settlements made by district audi- 
tors as considered in Roberts v. 
Hopwood [1925] A. C. 578 — H. 
L. Such reviews obtain in the 
case of the Federal Trade Commis- 
sion, Bureau of Internal Revenue 
and Interstate Commerce Commis- 
sion. Reviews of decisions of the 
Federal Trade Commission and 
Bureau of Internal Revenue are by 
the appropriate Circuit Courts of 
Appeal. Reviews of the orders of 
the Interstate Commerce Commis- 
sion are by two district judges and 
one judge of the Circuit Courts of 
Appeal, sitting as a court. The de- 
fenses in these cases are conducted 
by the attorneys of the particular 
service concerned, assisted in the 
case of the Interstate Commerce 
Commission by an assistant to the 
solicitor general. Also, conduct of 
appellate proceedings in cases 
arising in Porto Rico and the Phil- 
ippine Islands is by the Bureau of 
Insular Affairs of the War De- 
partment. 


The attorney general is also the 
official adviser of the President 
and heads of departments in all 
matters arising in the administra- 
tion of their departments, except 
as to the disbursement of public 
money. There is attached to each 
of the Departments of Interior, 
Commerce, Labor, Treasury, and 
the Post Office Department, an offi- 
cial of the Department of Justice 


known as a solicitor. His duty is 
to advise the heads of these depart- 
ments on any legal question which 
may be referred to them. The 
opinions of these solicitors are 
frequently referred, in practice, to 
the attorney general for his re- 
visory opinion. In addition, the 
solicitor of the treasury has imme- 
diate supervision of the United 
States attorneys in the collection 
of claims certified by the account- 
ing officers to be due the United 
States. The War and Navy De- 
partments each have a judge advo- 
cate general who functions for his 
department in the same manner 
as the solicitors for the other de- 
partments. 


The comptroller general per- 
forms duties somewhat similar to 
those of the comptroller and audi- 
tor general of England. His as- 
sistants are protected by the Civil 
Service against removal for politi- 
cal reasons and his duties are ex- 
clusively limited to the use of ap- 
propriated moneys for the conduct 
of the business of the United 
States. By the terms of the Con- 
stitution, no money may be drawn 
from the United States Treasury, 
save in consequence of an appro- 
priation made by Congress. The 
appropriations are expended by 
the heads of the executive depart- 
ments and establishments of the 
Government who, unlike the heads 
of the different services in Eng- 
land are not members of Congress. 
They belong to the Executive De- 
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partment of the Government. The 
actual disbursement of the public 
money is made by disbursing offi- 
cers. Funds from the appropria- 
tions are advanced to the credit of 
disbursing officers on the books of 
the Treasurer of the United States, 
and they are required to render 
accounts, usually monthly, in sup- 
port of all expenditures made by 
them and as an offset to the funds 
advanced to them. 


The accounts of disbursing offi- 
cers are rendered through their 
respective departments to the Gen- 
eral Accounting Office and they 
are audited by the comptroller gen- 
eral to determine whether the dis- 
bursements were for the purposes 
specified in the appropriation stat- 
utes and subject to the many lim- 
itations contained in the law as to 
the disbursement of public funds. 
All proper items are passed to the 
credit of the disbursing officers 
and they are denied credit for all 
improper items. Disbursing offi- 
cers must collect any improper 
payments or obtain legislative ap- 
proval thereof. If they fail to do 
either, the item is collected from 
them or their sureties. The comp- 
troller general, in order to aid in 
the collection, usually certifies a 
charge against the payee and sends 
a transcript of the account to the 
solicitor of the Treasury in order 
that suit may be instituted to re- 
cover the payment. ‘ 

All contracts on behalf of the 
United States are required to be 
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filed in the General Accounting Of- 
fice and the comptroller general is 
required to report to Congress all 
contracts and expenditures made 
in violation of law. He is also re- 
quired to investigate all applica- 
tions of public money and to rec- 
ommend to Congress any legisla- 
tion deemed necessary to secure 
greater economy and efficiency in 
the uses thereof. 

No counterclaim can be inter- 
posed against the United States in 
a suit brought by it unless the 
counterclaim has been first pre- 
sented to the General Accounting 
Office; but it is not necessary un- 
der exisfing law that claims be 
first presented to the General Ac- 
counting Office before suit may be 
instituted thereon. The 
suit, when instituted, is one against 
the United States, though, neces- 
sarily, the soundness of the conclu- 
sions reached by the comptroller 
general is an issue. 

In conclusion, it may be said 
that in the United States Govern- 
ment, the attorney general is the 
advocate in the courts and the ad- 
viser of the officers of the United 
States on all questions not involv- 
ing disbursements of public money. 
The comptroller general is the ad- 
viser of the officers of the execu- 
tive departments in all questions 
involving the disbursement of pub- 
lic money and the final arbiter, 
subject to legislative revision, of 
the uses of appropriations. 
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Marriage and Divorce in the 
Philippines” 


By F. C. FISHER, former Associate Justice of the Supreme Court of the Philippine Islands 


(Continued from April-May Case and Comment) 


ee obtained her di- 
vorce, let us assume that 
l) (the successful plaintiff 
Bes returns to Manila; that 
after a time she marries another 
man here; and that her former 
husband takes another wife. Are 
these subsequent marriages valid? 
This question depends upon the 
validity of the divorce, first, from 
the standpoint of the law of Ne- 
vada, and, second, from the stand- 
point of the law of the Philippine 
Islands. 

If the plaintiff wife, in our as- 
sumed case, had really intended to 
establish a residence in Nevada 
and to become a domiciled resident 
of that State, the divorce would 
unquestionably have been valid in 
Nevada because of the power 
which each State of the Union has 
to determine the civil status of all 
its domiciled inhabitants, and to 
grant divorces to them, in the cases 
authorized by its legislature, 
whether the defendant is an in- 
habitant of the State or not, and 
whether service of process is made 
upon him personally or only by 
publication. Pennoyer v. Neff, 95 
U. S. 714, 24 L. ed. 565. Under 


*Copyright, 1926, by F. C. Fisher. 





such circumstances, that is, where 
the action is brought in the court 
of a State in which the plaintiff 
has a genuine domicile, but which 
is not the domicile of matrimony, 
and the divorce is granted upon 
service effected by the publication 
of summons, the Supreme Court 
has held that the decree may be ac- 
cepted as valid by any State which 
sees fit to do so, but that no State 
can be required so to treat it under 
the full faith and credit clause of 
the Federal Constitution. Had- 
dock v. Haddock, 201 U: S. 562, 50 
L. ed. 867, 26 Sup. Ct. Rep. 525, 
5 Ann. Cas. 1. 


But, it is, of course, very rarely 
that a woman who goes to Nevada 
to get a divorce really intends to 
establish a genuine domicile in 
that State. She resides there just 
long enough to enable her to ap- 
pear to have complied with the 
statutory conditions; and as soon 
as her divorce has been granted 
she packs up and leaves. Under 
such circumstances, while she has 
lived in Nevada the requisite six 
months, she has never really ac- 
quired a domicile in that State be- 
cause of the lack of the essential 
element of intention to make it her 
permanent home—“the present in- 
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tention of permanent or indefinite 
residente,” to use the language of 
the Supreme Court on the subject. 
Gilbert v. David, 235 U. S. 561, 59 
L. ed. 360, 35 Sup. Ct. Rep. 164. 


It is domicile therefore, which 
is absolutely essential to give juris- 
diction to the court. In a case 
decided in 1901—the Bell Case 
(181 U. S. 175, 45 L. ed. 804, 21 
Sup. Ct. Rep. 551)—the Supreme 
Court of the United States decided 
that a decree of divorce granted 
by the courts of a State in which 
the plaintiff resided, but in which 
neither plaintiff nor defendant 
was domiciled, was absolutely void 
and was not entitled to any protec- 
tion under the full faith and credit 
clause of the Constitution. Two 
years later the Supreme Court of 
the United States decided the im- 
portant Andrews Case (188 U. S. 
14, 47 L. ed. 366, 23 Sup. Ct. Rep. 
237). The decision in this case, 
which has never been modified or 
changed by the Court in any par- 
ticular, involved the validity of a 
decree of divorce granted by the 
courts of South Dakota. Andrews, 
the plaintiff, went from Massa- 
chusetts to Dakota, where he took 
up his residence for the time pre- 
scribed by the laws of that State. 
After having lived there the neces- 
Sary number of months he filed 
suit for divorce. His wife entered 
an appearance in the action and at 
first contested it, but subsequently 
withdrew her opposition. An- 
drews got his divorce and there- 
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upon returned to Massachusetts. 
Here he remarried and _ subse- 
quently died. A contest arose be- 
tween the first Mrs. Andrews and 
the second wife as to their rights 
to the estate, each claiming to be 
Andrews’ widow. The Massa- 
chusetts courts held the decree of 
divorce granted by the South Da- 
kota court to be wholly void for the 
reason that Andrews, although a 
resident of South Dakota, had not 
acquired a domicile in that State. 
The case was thereupon carried to 
the Supreme Court of the United 
States. The Federal Supreme 
Court held that the evidence 


showed that when Andrews went: 


to South Dakota— 


“His intention was to become a resi- 
dent of that State for the purpose of 
getting a divorce and to that end to do 
all that was needful to make him such 
a resident.” 


The Supreme Court of the Unit- 
ed States held that the law of 
South Dakota required domicile 
rather than mere residence. It 
said: 


“Without reference to the statute of 
South Dakota and in any event, domi- 
cile in that State was essential to give 
jurisdiction to the courts to render a 
decree of divorce which would have ex- 
traterritorial effect . . . the appear- 
ance of one or both of the parties to a 
diyorce proceeding could not suffice to 
confer jurisdiction over the subject 
matter, where it was wanting because 
of the absence of domicile within the 
State.” 


The result of this ruling is that 
a divorce granted in one State may 
be called into question in the 
courts of another and its validity 
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determined upon the evidence as 
to domicile. “It is now too late,” 
said the Supreme Court of the 
United States in a case decided in 
1904 (German Sav. & L. Soc. v. 
Dormitzer, 192 U. S. 125, 48 L. ed. 
373, 24 Sup. Ct. Rep. 221), “to 
deny the right collaterally to im- 
peach a decree of divorce made in 
another State by proof that the 
court had no jurisdiction, even 
where the record purports to show 
jurisdiction and the appearance of 
the parties.” 

The Supreme Court of the 
Philippine Islands, in a case de- 
cided in 1918 (42 Philippine, 855), 
“had this question up for consid- 
eration. The facts of the case are 
as follows: Mr. Jones, as we will 
call him, was a British subject, for 
many years a resident of a Philip- 
pine provincial town where he had 
married and made his home. Sev- 
eral children were born of the 
marriage. Mrs. Jones went to 
Europe and there formed an at- 
tachment for another man, the re- 
sult being the birth of a child. 
Jones, upon hearing this, went to 
Paris, France, where his wife was 
at that time sojourning. Shortly 
after his arrival in that city he 
sued his wife for a divorce in the 
Paris courts, upon the ground of 
adultery. The complaint was 
served upon the defendant, but 
she made no appearance, the re- 
sult being a declaration of default 
and judgment of absolute divorce 
in favor of the husband upon the 
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evidence submitted by him. Jones 
thereupon returned to his home in 
the Philippines, the wife remain- 
ing in Europe. Soon after the di- 
vorce was granted, she married, 
in London, the father of her il- 
legitimate child. Two other chil- 
dren were born of the second mar- 
riage and then the woman died. 
Some time after her death her 
father died, leaving a valuable es- 
tate in this country. A contest 
thereupon arose between Jones’ 
children and the children born be- 
fore and after the second marriage 
in London. On behalf of the Jones 
children it was argued that the 
other claimants were illegitimate 
and, therefore, not entitled to in- 
herit under the Philippine law. 
This contention was based upon 
the proposition that the divorce 
granted in Paris was wholly void, 
and that, consequently, the second 
marriage was equally invalid. The 
Philippine Supreme Court sus- 
tained this objection, saying that 
the facts showed that Jones, when 
he went to Paris in 1904, did so 
for the sole purpose of getting a 
divorce without any intention of 
establishing a domicile in that 
city, and that the evidence was 
equally conclusive that his wife 
had no domicile there, but that 
the presence of both spouses in 
that city was due solely to their 
mutual desire to procure a di- 
vorce. The Court then said: 


“It is established by the great weight 
of authority that the courts of a coun- 
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try in which neither of the spouses is 
domiciled and to which one or both of 
them may resort merely for the purpose 
of obtaining a divorce has no jurisdic- 
tion to determine their matrimonial 
status; and a divorce granted by such 
a court is not entitled to recognition 
elsewhere. See note to Benton’s Succes- 
sion, 59 L.R.A. 148. The voluntary ap- 
pearance of the defendant before such 
a tribunal does not invest the court with 
jurisdiction. Andrews v. Andrews, 188 
U. S. 14, 47 L. ed. 366, 23 Sup. Ct. 
Rep. 237. 


“It follows that, to give a court juris- 
diction on the ground of the plaintiff’s 
residence in the State or country of the 
judicial forum, his residence must be 
bona fide. If a spouse leaves the family 
domicile and goes to another State for 
the sole purpose of obtainirig a divorce, 
and with no intention of remaining, his 
residence there is not sufficient to confer 
jurisdiction on the courts of that State. 
This is especially true where the cause 
of divorce is one not recognized by the 
laws of the State of his own domicile. 
14 Cyc. 817, 818. 

“As has been well said by the Supreme 
Court of the United States, marriage is 
an institution in the maintenance of 
which in its purity the public is deeply 
interested, for it is the foundation of 
the family and of society, without which 
there could be neither civilization nor 
progress. Maynard v. Hill, 125 U. S. 
210, 31 L. ed. 658, 8 Sup. Ct. Rep. 723. 
Until the adoption of Act No. 2710 by 
the Philippine Legislature (March 11, 
1917), it has been the law of these Is- 
.lands that marriage, validly contracted, 
could not be dissolved absolutely except 
by the death of one of the parties; and 
such was the law in this jurisdiction at 
the time when the divorce in question 
was procured. The Act to which we 
have referred permits an absolute di- 
vorce to be granted where the wife has 
been guilty of adultery or the husband 
of concubinage. The enactment of this 
statute undoubtedly reflects a change in 
the policy of our laws upon the subject 
of divorce, the exact effect and bearing 
of which need not be here discussed. 
But inasmuch as the tenets of the Cath- 
olic Church absolutely deny the validity 
of marriages where one of the parties 
is divorced, it is evident that the recog- 
nition of a divorce obtained under the 
conditions revealed in this case would be 
as repugnant to the moral sensibilities 


of our people as it is contrary to the 
well-established rules of law. 

“As the divorce granted by the French 
court must be ignored, it results that 
the marriage of [Doctor Blank to Mrs. 
Jones] celebrated in London in 1905, 
could not legalize their relations; and the 
circumstance that they afterwards 


passed for husband and wife in Swit- 
zerland until her death is wholly with- 
o- legal significance. 


The claims of 
the . . . children to participate in 
the estate of [Mrs. Jones’ father] must 
therefore be rejected. The right to in- 
herit is limited to legitimate, legitimated, 
and acknowledged natural children. 
The children of adulterous relations are 
wholly excluded. The words ‘descend- 
ants,’ as used in article 941 of the Civil 
Code cannot be interpreted to include 
illegitimates born of adulterous rela- 
tions.’ 


In the light of this decision, 
based as it is upon similar pro- 
nouncements of the Supreme 
Court of the United States on the 
subject, the conclusion appears to 
be inevitable that such divorces as 
those we are now considering are 
wholly void in this jurisdiction, as 
they are in the United States; that 
subsequent marriages by persons 
relying upon such decrees are 
bigamous; and that children born 
of such bigamous and void mar- 
riages are illegitimate. 

It is true that a great many 
courts have held that when one 
of the parties to a marriage 
obtains a divorce which is void 
because of lack of domicile, and 
the other party remarries, the 
latter is estopped from thereafter 
disputing the validity of the di- 
vorce. This estoppel, however, 
does not affect the children of the 
first marriage, who may contest 
the validity of the second marriage 
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in so far as it affects their proper- 
ty rights (9 R. C. L. 521) nor does 
it affect the rights of the State to 
enforce the criminal law against 
plural marriages. 

The practical working of the ex- 
isting Philippine divorce law is to 
cause a great many men and 
women to drift into illicit rela- 
tions. Quite frequently such of- 
fenders are sent to prison. Those 
who possess sufficient means to 
get a pseudo-divorce from the 
Reno courts and thereafter go 
through the form of a second mar- 
riage, have so far enjoyed exemp- 
tion from criminal proceedings. It 
is by no means certain, however, 
that this immunity will continue. 
The Attorney-General of the Phil- 
ippine Islands, in an opinion 
handed down in February, 1926, 
instructed the Provincial Fiscal of 
Oriental Negros to file a complaint 
for bigamy against a resident of 
the Philippines who had obtained 
a decree of divorce in Reno, Ne- 
vada, in 1924, and had contracted 
a second marriage upon his return 
to the Philippines, his first wife 
being still alive. The Attorney- 
General held that the evidence in 
the case showed that while the ac- 
cused had remained in Nevada for 
six months, he left that State im- 
mediately after the divorce was 
granted and never intended per- 
manently to reside there and that 
this being so, the Nevada divorce 
was absolutely void for lack of 
jurisdiction. Answering the in- 


quiry of the Provincial Fiscal as 
to whether the fact that the ac- 
cused honestly believed that the 
Nevada divorce was valid at the 
time he contracted the second mar- 
riage would constitute a defense 
to the prosecution for bigamy, the 
Attorney-General said that ac- 
cording to the weight of authority 
in the United States— 


“the fact that one charged with big- 
amy believed in good faith that he had 
been lawfully divorced from his first 
wife constitutes no defense. The theory 
seems to be that the statutes are so 
drafted as to cause persons about to 
marry to take no chance on the ques- 
tion. The statute requires them to know 
the fact. In this view care and diligence 
of the defendant to ascertain whether 
the former marriage has in fact been dis- 
solved by divorce and the reasonableness 
of his mistaken belief could not aid a 
defense based on such a belief , 
This is a mistake in law, as distin- 
guished from a mistake in fact, and 
clearly can be no defense. This is so 
even though the defendant gets expert, 
though mistaken, advice of counsel that 
the divorce is legal and then proceeds to 
act upon it. This is in accord- 


ance with the general principle that ig- 
norance of the law is no defense.” 


This opinion by the Attorney- 
General is fully supported by the’ 
statutory definition of the crime 
of bigamy, as given in article 471 
of the Philippine Penal Code, as 
follows: 

“Any person who shall contract a sec- 
ond or subsequent marriage before the 
former marriage has been legally dis- 
solved shall suffer the penalty of pris- 
ion mayor.” 

The term “prision mayor” means 
imprisonment for not less than six 
years and one day and not more 
than twelve years. 
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No doubt the people who con- 
tract these unions following void 
divorces believe, in good faith, that 
the second marriage is valid; and 
the vast majority of them may 
never have occasion to give the 
matter a second’s thought. Oc- 
casionally, however, where prop- 
erty rights are involved, a conflict 
between heirs will bring the valid- 
ity of the Reno divorce into ques- 
tion and children born of such 
marriages may learn to their sor- 
row that they have neither name 
nor inheritance. 


Such are the effects of the pres- 
ent law. That many evils are di- 
rectly traceable to it is, I believe, 
unquestionable. People marry, 
and most of them live happily 
ever afterwards—or at least they 
* manage to endure each other with 
becoming resignation. But as long 
as human nature continues to be 
what it is, a very considerable 
number of them will fall out, and 
separations will result. In those 
cases in which the separation is 
the result of such serious miscon- 
duct on the part of one of the 
Spouses as to justify the other in 
refusing to endure it, would it not 
be wise to permit our courts to 
grant an absolute divorce? Is it 
not better to make provision for 
the legal dissolution, on reasonable 
conditions, of those marriages 
which have become a mockery, and 
which, as to the innocent party, 
constitute a continuous and un- 
merited punishment? 
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The First American Law School 


HE statement in the article on “The 

Early American Bar” on page 41 of 
the April-May CASE AND COMMENT that 
“the first law school established in 
America was opened in 1782 at Litchfield, 
Connecticut,” is said to be erroneous by 
Dean John Garland Pollard, of the 
Marshall-Wythe School of Government 
and Citizenship of the College of William 
and Mary in Virginia, who writes: “In 
1779, through the influence of Thomas 
Jefferson, then a Member of the Board 
of Visitors of the College of William and 
Mary in Virginia, a school of law was 
established there and George Wythe, 
signer of the Declaration of Independ- 
ence, was elected Professor. (See Jeffer- 
son’s Autobiography, Jefferson’s Writ- 
ings, Vol. I, p. 74). 

“Chief Justice Marshall was a student 
in this law school in 1780. It continued 
in operation until the Civil War and 
many of Virginia’s leading lawyers were 
educated there.” 

We may add to Dean Pollard’s state- 
ment that of Dr. Tyler, President Emeri- 
tus of the College of William and Mary, 
which appears in his sketch of George 
Wythe, published in “Great American 
Lawyers,” where he says: 

“Mr. Wythe’s reputation for learning 
was doubtless chiefly attributable to the 
talent for teaching, which was early dis- 
played by him, and which after some 
years led to his election, by the board 
of visitors in William and Mary College, 
to fill the new chair of law and police 
established in the institution by Mr. 
Jefferson at the reorganization of the 
college curriculum in 1779. In this pro- 
fessorship Mr. Wythe remained for 
twelve years, and he has the honor of 
having been the first university law pro- 
fessor in the United States, and the 
second in the English-speaking world— 
Sir William Blackstone, who filled the 


Vinerian chair of law at Oxford in 1758, 
being the first.” 


But Judge Simeon E. Baldwin of 
Connecticut, in his sketch of James 
Gould in “Great American Lawyers” ob- 
serves: “Tapping Reeve, a graduate of 
Princeton . . . became a practicing 
lawyer in Litchfield, Connecticut, in 1772. 
He had the kind of temperament which 
is not inaptly styled magnetic. - Law 
students sought his help and so filled his 
office that in 1782 he found himself con- 
ducting what was really, in the fullest 
sense a Law School, and giving set lec- 
tures to established classes. It was the 
first that was set up in America; nor 
indeed did any other then exist in any 
English speaking country, for the Inns 
of Court had long ceased to be seats of 
serious instruction and the ‘schools’ of 
Oxford and Cambridge were little but a 
form.” 

Perhaps the common belief in the sen- 
iority of the Litchfield Law School is due 
to the years of Mr. Reeve’s tutorship 
which preceded the formal opening of his 
school in 1782. 


To Whom It May Concern 


wy the gentleman who recently 
sent our New York Office, at 150 
Nassau St., a sum of money in cur- 
rency without any identification other 
than the direction to apply it on an old 
account, kindly step forward and re- 
ceive the credit and appreciation due 
him? 

From internal indications the money 
would seem to have been sent on an old, 
old Profit & Loss account. Such ex- 
traordinary examples of honest and con- 
scientious regard for an old debt are of 
infrequent enough occurrence to warrant 
confidential recognition and appreciation. 
Will the gentleman make himself known 
confidentially to us so we can shake 
hands with him and thank him properly? 

The Lawyers Co-Operative 
Publishing Co. 
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Justice is the rightful sovereign of the world.— Pindar. 


Amusements — police power — ap- 
plication to dances. That the police 
power of a municipality does not ex- 
tend to the suppression of public 
dances, merely because an admission 
fee is charged, is held in Jonesville 
v. Boyd, 161 La. 278, 108 So. 481, 
annotated in 48 A.L.R. 142, on public 
regulation of dancing, dance halls, 
dancing schools, etc. 


Appeal — tentative admission of 
evidence — absence of error. That 
error in tentative admission of evi- 
dence is not reversible if no attempt 
was made to secure a final ruling upon 
the question is held in the South Car- 
olina case of Armstrong v. Atlantic 
Coast Line R. Co. 133 S. E. 482, an- 
notated in 48 A.L.R. 482, on neces- 
sity and sufficiency of final ruling on 
Soe to present question on ap- 
peal. 


Banks — joint account — death of 
one depositor — effect. Where a per- 
son opens a savings account in a bank 
to the joint credit of himself and an- 
other, payable to either, and balance 
at death of either payable to survivor, 
the authority to remain in full force 
until receipt by the bank from the de- 
positor of written notice of its revoca- 
tion, and the record shows that the 
depositor intended to transfer to the 


person to whom he made the account 
jointly payable a present joint inter- 
est equal to his own in the account, 
and the pass book has been left in the 
possession of the bank for withdraw- 
als by either party on the joint ac- 
count, a joint interest is created in 
the right of the depositor in the de- 
posit, and the person to whom the de- 
posit is made payable jointly with the 
depositor, upon the death of the de- 
positor without his having revoked 
the authority to draw, is held to be 
entitled to the balance of the account 
in Cleveland Trust Co. v. Scobie, 114 
Ohio St. 241, 151 N. E. 373, annotated 
in 48 A.L.R. 182. 


Banks — power to furnish official 
information. A national bank is held 
in the North Carolina case of Peo- 
ple’s Nat. Bank v. Southern States 
Finance Co. 133 8S. E. 415, to have 
no power to engage in the business 
of furnishing to depositors or to 
others, gratuitously or for compen- 
sation direct or indirect, information 
as to the solvency or condition or rep- 
utation, financially or otherwise, of 
persons, firms, or corporations. An- 
notation on the liability of a bank for 
erroneous credit information fur- 
nished by it or its officer or employee, 
is appended to this case in 48 A.L.R. 
519. 
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Bills and notes — accommodation 
indorser — liability. The Negotiable 
Instruments Law makes an accommo- 
dation maker primarily liable to a 
holder for value. In consequence, it 
is held in Vernon ‘Center State Bank 
v. Mangelsen, 166 Minn. 472, 208 N. 
W. 186, that he cannot avail himself 
of the defenses, such as extension of 
time of payment without his consent, 
which are available only to a surety. 

Annotation on discharge of accom- 
modation maker or surety by exten- 
sion of time or release of collateral, 
under Negotiable Instruments Law, 
accompanies this case in 48 A.L.R. 
710. 


Bills and notes — gift — pur- 
chaser for value. That a person tak- 
ing a promissory note as a gift is not 
a purchaser for value (N. J. Nego- 
tiable Instruments Act, §§ 28, 52; N. 
Y. Negotiable Instruments Act, §§ 54, 
91), is held in the New Jersey case 
of Cockrell v. McKenna, 134 Atl. 687, 
which is accompanied by annotation 
in 48 A.L.R. 234, on one taking bill 
or note as a gift or in consideration 
of love and affection as a holder for 
value or in due course protected 
against defenses between prior par- 
ties. 


Breach of peace — personal vio- 
lence — necessity. To constitute a 
“breach of the peace,” it is not neces- 
sary that actual personal violence be 
employed. Abusive and _ insulting 
language by one towards another, ac- 
companied by threats of violence 
against such other, which puts him in 
fear, is held to constitute the offense 
defined by Rev. Stat. § 21-950, in 
State v. Hebert, 121 Kan. 329, 246 
Pac. 507, annotated in 48 A.L.R. 81, 
on words as criminal offense other 
than libel or slander. 


Brokers — authority to execute 
contract of sale. That a real estate 
broker cannot, unless expressly or im- 
pliedly authorized to do so, execute a 
contract of sale on behalf of his prin- 
cipal, is held in Payne v. Jennings, 


144 Va. 126, 131 S. E. 209, annotated 
in 48 A.L.R. 628. 


Carriers — ticket office where pas- 
sengers board train — excess fare. 
A flag station where passengers are 
permitted to board trains, which is 
better than one eighth of a mile from 
a hotel where an office for the sale of 
tickets is maintained, and which is 
across a river from the station on a 
side street, is held in Chesapeake & 
O. R. Co. v. Hill, 215 Ky. 222, 284 S§. 
W. 1047, to be within the rule that, 
where a passenger takes a train where 
no ticket office is maintained, no ex- 
cess fare will be collected. 

Annotation on excess fare for pas- 
senger not purchasing ticket follows 
this case in 48 A.L.R. 327. 


Charities — gift for education. A 
gift to promote free public-school edu- 
cation among the inhabitants of a 
district is held in the Rhode Island 
case of South Kingstown v. Wakefield 
Trust Co. 184 Atl. 815, to be for a 
public charitable use, highly favored 
in law, and which when possible will 
be supported by the courts. 

Annotation on gift for public school 
as a valid charitable gift is appended 
to this case in 48 A.L.R. 1122. 


Commerce — interstate — forbid- 
ding advertising of cigarettes. That 
a state cannot prohibit the publication 
of advertisements of cigarettes or 
tobacco so far as it concerns a news- 
paper circulating in interstate com- 
merce carrying the advertisement of 
a nonresident advertiser, where the 
sale of such article is not prohibited 
in the state, but merely regulated, is 
held in the Utah case of State v. 
Salt Lake Tribune Pub. Co. 249 Pac. 
474, which is annotated in 48 A.L.R. 
553, on statute or ordinance in rela- 
tion to advertising as interference 
with interstate commerce. 


Constitutional law — police power 


— wholesale produce business. That 
a wholesale produce business is 
charged with a public interest so as 
to come within the regulatory police 
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power of the legislature, is held in 
State ex rel. Hickey v. Levitan, 198 
Wis. 646, 210 N. W. 111, annotated 
in 48 A.L.R. 434, on validity of regu- 
lations affecting wholesale produce 
dealers. 


Corporations — appropriation of 
profits to preferred dividends. Where 
profits applicable to payment of div- 
idends on noncumulative preferred 
stock of a corporation are made in a 
particular year without declaration of 
the dividend, and they are not devoted 
to some corporate purpose, the direc- 
tors, it is held in Collins v. Portland 
Electric Power Co. 12 F. (2d) 671, 
may in a subsequent year appropriate 
them to the passed dividend. 

Annotation on the rights of holders 
of preferred stock in respect of div- 
idends is appended to this case in 48 
A.L.R. 73. 


Damages — breach of insurance 
contract. The measure of damages 
for the wrongful breach of a contract 
of insurance issued by a fraternal in- 
surance company to one of its mem- 
bers is held in American Ins. Union 
v. Woodard, 118 Okla. 248, 247 Pac. 
398, annotated in 48 A.L.R. 102, to 
be the present value of the policy, if 
the member at the time of the breach 
of the contract is no longer an insura- 
ble risk. 


Damages — telegraphs — sufficien- 
cy of notice of damages. That a tele- 
gram couched in such language as to 
indicate that it is of importance is 
sufficient to support a recovery for 
actual damages for failure promptly 
to deliver it, even under the “in con- 
templation of the parties” rule of 
damages, is held in the Tennessee case 
of Western U. Teleg. Co. v. Green, 
281 S. W. 778, annotated in 48 A.L.R. 
301, on applicability of “contemplation 
of parties” rule in tort action. 


Damages — vendee’s loss of bar- 
gain — good faith of vendor. A ven- 
dee of real estate is held in Crenshaw 
v. Williams, 191 Ky. 559, 231 S. W. 
45, not to be entitled to damages for 


loss of his bargain upon inability of 
the vendor to make good title, where 
the vendor acted in good faith and 
was guilty of no positive or active 
fraud in the transaction. 

Annotation on the measure of re- 
covery by vendee under executory 
contract for purchase of real property 
where vendor is unable or refuses to 
convey, accompanies this case in 48 
A.L.R. 5. 


Escrow — fraudulent possession — 
effect. That one obtaining a deed 
from an escrow holder by fraudulent 
means acquires no title thereby, as 
there is no delivery, is held in the 
Florida case of Houston v. Forman, 
109 So. 297, annotated in 48 A.L.R. 
401, on effect of unauthorized deliv- 
ery or fraudulent procurement of es- 
crow on title or interest in property. 


Evidence —of carefulness of physi- 
cian. In an action to recover damages 
from a physician for injuries caused 
by negligently administering an X- 
ray, it is held in Green v. Shaw, 136 
S. C. 56, 134 S. E. 226, that evidence 
as to his general reputation for care 
and expertness is not admissible. 

The admissibility in an action for 
malpractice, of evidence as to reputa- 
tion of physician or surgeon for skill 
and care, is considered in the annota- 
tion in 48 A.L.R. 243. 


Evidence — will — effect of dupli- 
cate execution. That a will was exe- 
cuted in duplicate does not alter the 
rule that a will left in the custody of 
testator, which cannot be found after 
his death, is presumed to have been 
intentionally destroyed, is held in Re 
Bates, 286 Pa. 583, 134 Atl. 513, an- 
notated in 48 A.L.R. 294, on destruc- 
tion or cancelation, actual or pre- 
sumed, of one copy of will executed 
in duplicate, as revocation of other 
copy. 


Gift — of legacy as chose in action. 
Even though the interest of a legatee 
is a legal chose in action, it is held in 
Chase Nat. Bank v. Sayles, 11 F. (2d) 
948, annotated in 48 A.L.R. 207, on 
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gift of interest in estate after dece- 
dent’s death, that he may make a 
valid and irrevocable gift of his right 
or interest which equity will uphold. 


Husband and wife — desertion as 
crime. That wilful desertion of a 
wife without good cause may be made 
a criminal offense, although it is not 
accompanied by failure to support, is 
held in Murphy v. State, 171 Ark. 620, 
286 S. W. 871, which is accompanied 
in 48 A.L.R. 1189 by annotation on 
power to make abandonment, deser- 
tion or nonsupport of wife or family 
a criminal offense. 


Infants — parent’s right as against 
opposing claimant. The legal right of 
a fit and suitable parent to the custody 
of his child, it is held in the Utah case 
of Sherry v. Doyle, 249 Pac. 250, 
should not be denied in favor of an 
opposing claimant who has no legal 
right to its custody, but relies upon 
the performance of a contract ro care 
for it when it was frail and nervous. 

Annotation as to the condition of 
health of child as consideration in 
awarding custody, accompanies this 
case in 48 A.L.R. 131. 


Injunction — highways — issuance 
of bonds — unjust burden. That in- 
junction lies against the issuance of 
bonds for the construction of a link in 
a through highway, at the suit of a 
railroad company which will, because 
of the sparse settlement of the dis- 
trict, be compelled to pay practically 
the whole tax, where the highway will 
parallel the railroad and be, to some 
extent, in competition with it, is 
held in Yale Highway Dist. v. Oregon 
Short Line R. Co. 8 F. (2d) 676, 
annotated in 48 A.L.R. 494, on exces- 
siveness or unfairness of assessment 
for highway improvement on property 
of railroad company. 


Injunction — mortgagee’s right to 


stay waste. A mortgagee is held not 
entitled to maintain a suit in chancery 
to stay waste, in the New Jersey case 
of Eisenberg v. Javas, 134 Atl. 769, 
annotated in 48 A.L.R. 1155. 


Insurance — effect of levy of exe- 
cution on property. That a mere tem- 
porary change of possession of per- 
sonal property, due to the levy upon 
it of an execution, which is promptly 
satisfied and the property returned 
to the owner before a fire loss occurs 
to it, will not defeat recovery on a 
policy insuring the property against 
fire, which provides that the entire 
policy shall be void if any change 
takes place in interest, title, or posses- 
sion, whether by legal process, volun- 
tary act, or otherwise, is held in the 
Virginia case of Western Assur. Co. 
v. Stone, 134 S. E. 710, annotated in 
48 A.L.R. 1009, on levy of process, or 
seizure and possession of officer there- 
under, as change of interest, title or 
possession, avoiding insurance policy. 


Insurance — motorcycle as motor- 
driven vehicle. A motorcycle is held 
in Laporte v. North American Acci. 
Ins. Co. 161 La. 933, 109 So. 767, not 
to be within the operation of a provi- 
sion in a policy insuring against 
death by the wrecking or disablement 
of a motor-driven car in which in- 
sured is riding, or by being accident- 
ally thrown from such car. 

This case is accompanied in 48 
A.L.R. 1086 by annotation on motor- 
cycle as within contract, statute or 
ordinance, in relation to motor cars, 
motor-driven cars, etc. 


Insurance — sole ownership — ten- 
ancy by entireties. That one of the 
tenants by entireties of a parcel of 
real estate is not the sole and uncon- 
ditional owner within the meaning of 
a condition requiring such ownership 
in a policy of insurance upon the prop- 
erty, is held in the Arkansas case of 
Western Assur. Co. v. White, 286 S. 
W. 804, annotated in 48 A.L.R. 349, 
on tenant by entirety as sole and un- 
conditional owner within insurance 
policy. 


Joint adventures — definition. A 
joint adventure is held in Keiswetter 
v. Rubenstein, 235 Mich. 36, 209 N. 
W. 154, to be an association of two or 
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more persons to carry out a single 
business enterprise for profit. 

The question what amounts to a 
joint adventure is considered in the 
annotation which follows this case in 
48 A.L.R. 1049. 


Jury — as constituent of court. 
Under statutory provisions that no 
person indicted for an offense shall 
be convicted thereof unless on confes- 
sion or by verdict of a jury, and that 
issues of fact joined upon an indict- 
ment shall be tried by a jury, the jury 
is held to be a constituent part of the 
tribunal, in the Massachusetts case of 
Com. v. Rowe, 153 N. E. 537, so that 
a court sitting without a jury has no 
jurisdiction to try the case. 

This case is accompanied in 48 
A.L.R. 762 by annotation on right to 
waive trial by jury in criminal cases; 
and effect of waiver upon jurisdiction 
of court to proceed without a jury. 


Libel — charging delinquent debt 
— liability. A member of a collection 
bureau is held to be liable in J. Hart- 
man & Co. v. Hyman, 287 Pa. 78, 134 
Atl. 486, annotated in 48 A.L.R. 567, 
in sending to the secretary a false 
statement that a trader is delinquent 
in paying a bill to him, knowing that 
the information will be immediately 
circulated among other members of 
the bureau and deprive the alleged 
debtor of all credit, where the member 
has neither reasonable nor probable 
cause to believe that the communica- 
tion is true, and takes no precautions 
to ascertain whether or not it is true. 


Life tenants — purchase of bonds 
at discount — rights of. A life ten- 
ant is held not to be entitled to the 
profit made by the purchase of bonds 
for investment at a discount in Re 
Gartenlaub, 198 Cal. 204, 244 Pac. 348, 
annotated in 48 A.L.R. 677. 


Master and servant — question for 
jury — negligence in failing to light 


stairway. In an action by a house 
servant to recover damages from her 
employer for injuries caused by fall- 
ing down an unlighted cellar stairway, 


it is held in the Missouri case of 
Eaton v. Wallace, 287 S. W. 614, that 
the jury must determine whether or 
not the employer exercised ordinary 
care in providing a reasonably safe 
place in which to perform the work 
required of plaintiff. 

The duty and liability of an em- 
ployer to a domestic servant is treated 
in the annotation which accompanies 
this case in 48 A.L.R. 1291. 


Mines — construction of “paying 
quantities.” The term “paying quan- 
tities,” as used in an oil and gas lease 
for a given term, and as much longer 
as oil or gas is produced in paying 
quantities, is held in the Oklahoma 
case of Gypsy Oil Co. v. Marsh, 248 
Pac. 329, to mean paying quantities 
to the lessee. If the well pays a profit, 
even small, over operating expenses, it 
produces in paying quantities, though 
it may never repay its cost, and the 
operation as a whole may prove un- 
profitable. Ordinarily the phrase is 
to be construed with reference to the 
operator, and by his judgment, when 
exercised in good faith. 

The meaning of “paying quantities” 
in an oil and gas lease is the subject 
of the annotation appended to this 
case in 48 A.L.R. 876. 


Negligence — injury by sluicing 
— effect of other operations. A con- 
tractor engaged in making a fill by 
sluicing operations is held in Small 
v. Seattle, 189 Wash. 559, 247 Pac. 
925, not to be relieved from liability 
for injury done by water finding its 
way into the basement of a building, 
by the fact that other similar opera- 
tions were in progress in the neigh- 
borhood, where no injury was done 
until his operations were begun. 

Annotation on the liability for dam- 
ages incident to the moving of soil by 
hydraulic methods or sluicing accom- 
panies this case in 48 A.L.R. 125. 


Negligence — unsafe machine — 
liability of manufacturer. A man- 
ufacturer of a tractor who gives the 
purchaser ample instructions as to the 
method of procedure if the machine 
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becomes mired is held in Foster v. 
Ford Motor Co. 139 Wash. 341, 246 
Pac. 945, not to be liable to the pur- 
chaser’s employee, who is injured by 
failing to follow the directions, and 
employing a dangerous method of pro- 
cedure to release the machine when it 
becomes mired, because it did not give 
the employee notice of the danger of 
such procedure. 

Annotation on liability for personal 
injuries by tractor accompanies this 
case in 48 A.L.R. 934. 


New trial — statutory limitation 
— effect. That so long as a court has 
jurisdiction of a case a new trial may 
be granted regardless of the statute 
prescribing when motions for that 
purpose are to be made, is held in the 
Texas case of Nevitt v. Wilson, 285 
S. W. 1079, annotated in 48 A.L.R. 
355, on right of court, under its in- 
herent power to grant a new trial, to 
disregard statute limiting time for 
poe or determining motion for new 
trial. 


Notice — to bank — wrongful use 
of deposits. The cashier of the de- 
fendant was also the treasurer of the 
plaintiff, with authority to draw 
checks in the name of the plaintiff. 
The accounts of the cashier and his 
brother had become heavily over- 
drawn. By means of checks drawn 
against the plaintiff, the cashier 
transferred to the bank funds from 
the plaintiff’s account in the bank in 
settlement of these overdrafts. It is 
held in Knobley Mountain Orchard Co. 
v. People’s Bank, 99 W. Va. 438, 129 
S. E. 474, that the bank may not close 
its eyes to the fact that these pay- 
ments were made with funds which 
did not belong to its debtors, and 
which it had no right to receive in 
such settlement, and it is liable to the 
plaintiff in a suit therefor. 

Annotation on the liability of bank 
in respect to funds of third persons 
misappropriated by bank officer or em- 
ployee and used to cover his own over- 
draft or defaleation accompanies this 
case in 48 A.L.R. 459. 
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The English and American common law— ‘‘distinct like the billows, 
but one like the sea.’’ 


Bills and notes — Right of in- 
dorser giving his promissory note to 
sue maker before payment thereof. 
That an indorser of a dishonored 
promissory note who has, in discharge 
of his liability to the holder, given to 
such holder his own promissory note 
in respect of the amount due, which 
has been accepted in full satisfaction 
and discharge of the liability of all 
parties under the original note, may 
recover such amount from the maker 
of the original note as money paid, 
although his own note is still current 
and unpaid, was held in Wilson v. Cox 
11925 Vict. L. R. 586, 14 B. R. C. 


The question of right of indorser to 
recover from maker before payment 
of new note given to holder by in- 
dorser is covered in the annotation 
—_— to this case in 14 B. R. C. 


Contempt — Publication of charge 
to grand jury. The publication by a 
newspaper of a charge to a grand 
jury, delivered in a place to which the 
public and reporters were admitted, 
was held in The King v. Evening 
News [1925] 2 K. B. 158, 14 B. R. C. 
169, not punishable as a contempt of 
court as calculated to prejudice the 
fair trial of the person whose acts 
were therein commented upon; being 
held within the immunity accorded to 
a report of a proceeding in a court of 
justice. 


The annotation appended to this 
case in 14 B. R. C. 183 covers the 
question of publication relating to 
grand jury or its proceedings as con- 
tempt of court. 


Insurance — statement that auto- 
mobile is paid for where outstanding 
note exists, as avoiding. The Supreme 
Court of Canada in Western Assur. 
Co. v. Caplan [1924] (Can.) S. C. R. 
227, 14 B. R. C. 275, decided that an 
applicant for automobile insurance is 
not guilty of omitting to disclose a 
circumstance material to the risk in 
stating that the car was paid for, 
when he had given a note which was 
still current for part of the price. 

The annotation appended to this 
case in 14 B. R. C. 284 covers the 
question whether a statement that 
car was paid for avoids automobile, 
fire or theft policies, where note was 
given in part payment. 


Landlord and tenant — reception 
of “paying guests” as breach of cove- 
nant. That the reception of “paying 
guests” by a lessee, of her friends, or 
persons recommended by them, who 
were secured by private notification 
and never by public announcement, 
constitutes a breach of covenants in a 
lease against using the premises for 
the purpose of any trade or business 
and against using the premises other- 
wise than as a private dwelling house 
or professional residence only, was 
held in Thorn v. Madden [1925] 1 
Ch. 847, 14 B. R. C. 286. 


The report of this case in 14 B. R. 
C. 291 is accompanied by annotation 
on keeping boarders, lodgers, or pay- 
ing guests as a breach of covenant to 
use leased premises as private dwell- 
ing, family residence, etc. 


Statute of frauds — Memorandum 
in writing — Sufficiency of ratifica- 
tion of unauthorized alterations by 
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agent after principal had signed. 
That the requirements of the Statute 
of Frauds that no action shall be 
brought on any contract or sale of 
lands unless evidenced by a memo- 
randum in writing signed by the party 
to be charged or his agent are satis- 
fied by a writing in which the agent 
of one of the parties made unauthor- 
ized alterations after it had been 
signed by his principal, where such 


English Ruling Cases 


—Gives 1,880 leading Eng- 
lish cases on points of 
general interest prior to 
1900; 


—Abstracts 24,254 collat- 
eral cases in the English 
Notes; 


—Cites 25,035 American 
cases showing accord or 
divergence of our law. 


alterations were subsequently ratified 
by the principal was decided by the 
English Court of Appeals in Koenigs- 
blatt v. Sweet [1923] 2 Ch. 314, 14 
B. R. C. 119. 

Appended to this case in 14 B. R. C. 
186 is an annotation dealing with 
ratification of unauthorized altera- 
tions in contract of sale as writing 
signed by parties to be charged within 
the Statute of Frauds. 


British Ruling Cases 


—Gives the best English 
cases since 1900; 


—Reports the important 
decisions of Scotland, 
Ireland, Canada, Austra- 
lia and New Zealand. 


—Annotates these decisions 
to bring out all case law— 
‘English, American and 
Canadian on the subject. 


E. B. C. and B. B. G. virtually give the advantage accruing from 
the ownership of a full set of English reports at small cost. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


Rochester, N. Y. 


150 Nassau St., New York City 











A.L.R. Annotations in Volume 48 
Include These Subjects: 








Exhausting thought and hiving wisdom with each studious year—Byron. 


Alleys — Liability of municipality for 
injury to traveler in alley. 48 A.L.R. 
434, 


Assumpsit — Recovery of tax paid un- 
der unconstitutional statute or ordinance. 
48 A.L.R. 1381. 


Attorneys — Reinstatement of dis- 
barred or suspended attorney. 48 A.L.R. 
1236. 


Bankruptcy — Future estate or inter- 
est in property as asset in bankruptcy. 
48 A.L.R, 784. 


Bankruptcy — Who may enforce guar- 
anty. 48 A.L.R. 1041. 


Banks — Duty and liability of bank 
under agreement to remit money or es- 
tablish credit. 48 A.L.R. 1217. 


_ Banks — Liability of bailee where sub- 
of bailment is stolen. 48 A.L.R. 


_ Bills and notes — Drawee’s mere writ- 
ing of his name on bill as an acceptance 
thereof. 48 A.L.R. 760. 


Bills and notes — Rights of transferee 


after maturity of accommodation paper. 
48 A.L.R. 1280. 


Bills and notes — Taking of demand 
note in renewal as releasing surety or 
indorser. 48 A.L.R. 1222. 


Brokers — Rights inter se of custom- 
ers whose securities have been repledged 
by broker. 48 A.L.R. 803. 


_ Carriers — Liability of carrier for in- 
jury to passenger due to construction of 


oor of car or vessel on different levels. 
48 A.L.R. 1424, 


Charities —Gift for lectures as a 
valid charitable gift. 48 A.L.R. 1142. 


Commerce — Refusal or failure of 
consignee to accept goods as terminating 
interstate shipment. 48 A.L.R. 956. 


Contempt — Conduct pending receiv- 
ership as contempt of court. 48 A.L.R. 
241. 


Contracts — Liability of contractee in 
principal contract who discontinues same 
for damages to or loss of profits by sub- 
contractor. 48 A.L.R. 458. 


Contracts — Validity and construc- 
tion, as regards buildings not on right of 
way, of contract relieving railroad from 
liability for destruction of buildings. 48 
A.L.R. 1003. 


Contracts — What constitutes part 
performance sufficient to take agreement 
in consideration of marriage out of 
operation of Statute of Frauds. 48 
A.L.R. 1356. 


Coroners — When holding of inquest 
or autopsy justified. 48 A.L.R. 1209. 


Corporations — Right of corporation 
to prefer creditors. 48 A.L.R. 479. 


Corporations — Right to fix wages or 
salaries of working stockholders above 
those current for similar services. 48 
A.L.R. 508. 


Corporations — Validity and _  con- 
struction of contract or option on pur- 
chase of corporate stock by employee for 
resale thereof to original seller on termi- 
nation of employment. 48 A.L.R. 625. 

Creditors’ bill — Judgment for fine or 
penalty as supporting creditors’ bill or 
other suit to avoid as fraudulent con- 
veyance or transfer before its entry. 48 
A.L.R. 605. 
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Criminal law — Acquittal or convic- 
tion under Federal statute as bar to 
prosecution under state or territorial 
statute based on the same act or trans- 
action and vice versa. 48 A.L.R. 1106. 


Damages — Excessive or inadequate 
damages for personal injuries resulting 
in death. (For period beginning 1916.) 
48 A.L.R. 817. 


Damages — Stipulation in land con- 
tract for payment of specified sum by 
vendor in case of default as provision for 
liquidated damages or penalty. 48 
A.L.R. 899. 


Estoppel — Effect of promise by one 
whose name is forged to take care of 
paper. 48 A.L.R. 1368, 


Estoppel — Right to recover back cash 
bail or securities taken without author- 
ity. 48 A.L.R. 1430. 


Evidence — Admissibility in favor of 
accused in criminal case of extrajudicial 
confession by stranger. 48 A.L.R. 348. 


Fixtures — Water heater as fixture. 
48 A.L.R. 1146. 


Guaranty — Right of obligee in guar- 
anty or surety bond to fill blank as to 
amount. 48 A.L.R. 741. 


Highways — Liability of municipality 
for injury resulting from slippery condi- 


tion of 


walk concurring with defect 
therein. 


48 A.L.R. 1154. 


Husband and wife — Right of one 
spouse to maintain action against other 
for personal injury. 48 A.L.R. 293. 


Incompetent persons — Constitution- 
ality of statute imposing liability upon 
estate or relatives of insane person for 
his support in asylum. 48 A.L.R. 733. 


Insurance — Breach of policy by mort- 
gagor as affecting mortgagee under a 
loss payable clause which does not pro- 
vide for that event. 48 A.L.R. 124. 


Insurance — Divorce decree as affect- 
ing a change of ownership or interest 
within policy of insurance. 48 A.L.R. 
1232. 


Interpleader — Right of judgment 
debtor to interplead. 48 A.L.R. 966. 
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Judges — Stock holding as disqualifi- 
cation of judge. 48 A.L.R. 617. 


Judgment — Correction of entry or 
amendment of judgment nunc pro tune 
as affecting intervening liens and prop- 
erty rights. 48 A.L.R. 1182. 


Larceny — Criterion of value for pur- 
pose of fixing degree of larceny of auto- 
mobile license plates. 48 A.L.R. 1167. 


Levy and seizure — Money or other 
property taken from prisoner as subject 
of attachment, garnishment, or seizure 
under execution. 48 A.L.R. 583. 


Limitation of actions — Purchase sub- 
ject to mortgage as removing or inter- 
rupting defense of Statute of Limitations 
as against mortgage. 48 A.L.R. 1320. 


Lottery — Scheme for advertising or 
stimulating legitimate business as a lot- 
tery. 48 A.L.R. 1115. 


Mines — Right of owner of title to or 
interest in minerals under one tract to 
use of surface in connection with mining 
other tract. 48 A.L.R. 1406. 


Nuisances — Pesthouse or contagious 
disease hospital as nuisance. 48 A.L.R. 
518, 


Obstructing justice — What _ consti- 
tutes offense of obstructing or resisting 
officer. 48 A.L.R. 746. 


Release — Avoidance of release of 
claims for personal injuries on ground of 
mistake or fraud relative to the extent 
or nature of the injuries. 48 A.LR. 
1462. 


Schools — Inmates of charitable in- 
stitutions as residents entitled to school 
privileges. 48 A.L.R. 1098. 


Usury — Advance in price on credit 
sale as compared with cash sale, as us 
ury. 48 A.L.R. 1442. 


Vendor and purchaser’ — Validity of 
contract negotiated by agent acting for 
both parties. 48 A.L.R. 917. 


Waters — Precipitation of rain water 
or snow from a building upon adjoining 
premises. 48 A.L.R. 1248. 
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Ask Me Another! 


1. What law publishing company was established fifty-five years ago and since 


then has continuously published a work most frequently referred to as ‘“‘An 
Indispensable Service’’>* 


2. What legal publication will quadruple the utility of a law library which 
contains a set of reports, statutes and corresponding digest >* 


3. In what system of legal research can one obtain almost instantly the com- 
plete judicial history and interpretation of every case including affirmances, 
reversals and dismissals by higher State and Federal Courts>* 


4. Where can one obtain references to decisions and acts construing or affect- 
ing the constitutional and statutory provisions in each state >* 


5. What nationally known system of legal investigation, in addition to con- 
taining all case and statutory references, also includes cross-references to Law- 
yers’ Reports Annotated, and American Law Reports where extensive mono- 
graphic treatments of the points covered will be found >* 


6. What National System of legal research, consisting of separate units for 
each jurisdiction, is always up to date in cumulative form >* 


7, What series of legal publications saves time, conserves energy, promotes 


good-nature, and is published in the most compact form and on the most 
economical basis of cost and up-keep >* 


* You’re right—There can be but one answer— 


Shepard’s Citations 


Estab. 


83 The Frank Shepard Company “m0” 
16-88 Lafayette Street New York 
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New Books and Recent Articles 


A man will turn over half a library to make one book—Dr. Samuel Johnson. 


WICKERSHAM, STOCK WITHOUT PAR 

VALUE, 1 volume 
CAMPBELL, LAW OF STOCKBROKERS, 

3rd edition 
WILLIAMS, JURISDICTION & PRAC- 

TICE OF FEDERAL CourTs, 1 vol- 

ume, about 1500 pages 
WEHDE & BEFFEL, FINGER-PRINTS 

CAN BE FORGED 
MONTGOMERY, MANUAL OF FEDERAL 

JURISDICTION AND PROCEDURE, 

Third Edition, 1 volume, 1560 

pages 

This volume presents in compact form, 
practically arranged, all laws and rules 
which define the jurisdiction of the 
United States courts and regulate judic- 
ial proceedings, excepting only such as 
relate to practice in proceedings which 
are of a special character, such as ad- 
miralty, bankruptcy, etc. The author’s 
commentaries are based almost entirely 
on the late cases, thus assuring a presen- 
tation of the views which prevail in the 
courts to-day. 

The work notes at every turn wherein 
Federal procedure differs from that of 
the state court. It presents all phases 
of an equity suit in the United States 
District Court. The treatment of equita- 
ble defenses in actions at law is specially 
noteworthy. It sets forth verbatim and 
annotates all statutes of a general char- 
acter relating to criminal procedure. 
The reference to the case law which has 
developed with respect to the Search 
Warrant Act is especially compendious. 
It facilitates the selection of the correct 
method for review and reversal of judg- 
ments; and points out the procedure on 


appeal and error. The forms liberally 


scattered throughout the work—many of 
them not elsewhere to be found—afford 
suggestions for drafting the more im- 
portant papers. 

In short, the purpose of the Manual is 


to provide a convenient handbook for 
the ready use of the federal practitioner. 


DAMAGE VERDICTS: EXCESSIVE OR 
INADEQUATE. By George H. 
Parmele, Managing Editor of 
A.L.R. Two volumes. 

2200 pages t 

This work, which is in two volumes, 
contains an exhaustive collection of the 
reported cases which have passed upon 
the objection of excessiveness or inade- 
quacy of verdicts in actions for personal 
injuries, for assault, or for death (in- 
cluding actions against physicians, sur- 
geons or dentists for malpractice and 
actions under civil damage acts). : 

The cases are so duplicated and classi- 
fied that the user may approach them 
either (1) from the point of view of dis- 
covering the amounts of verdicts in cases 
most nearly like his own as regards the 
nature of the bodily injury involved; or 

(2) from the point of view of discover- 

ing the amounts of verdicts in cases most 

like his own as regards the nature of 
the profession, business, occupation or 
employment of the person injured; or 

(3) from the point of view, in the first 

instance, merely of the specific amount 

of the verdict in which he is interested, 
with the idea of eventually selecting 
from among the verdicts of that amount 
those which most nearly resemble his 
own case as regards the nature of the 
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DAMAGE VERDICTS 


Excessive Inadequate 


By GEORGE H. PARMELE 


(Managing Editor of A.L.R.) 


International Newsreel Photo 


This work is an exhaustive collection of cases passing upon the 
objection of excessiveness or inadequacy of verdicts, in actions for 
bodily injuries, assault or death. The cases are skeletonized and are 
not reported in full, otherwise it would require at least ten volumes to 
cover the material. Each statement from a case is complete and self- 
contained, embodying the amount of the verdict, the entire combina- 
tion of injuries, age, employment, earning capacity, and all other facts 
relevant to amount so far as disclosed by the reports. 

The index upon which a publication of this type depends has been 
compiled with great care and will be found very complete. 


Two Volumes Price $20.00 Delivered 


! i imu iT igi jeeeeue 
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The Lawyers Co-operative Publishing Company 
Rochester, New York 
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Wanted ! 


Three experienced sales- 
men—with good record 
in sale of law books or 
some specialty—to rep- 
resent the ‘‘Co-ops”’ in 
the sale of their publica- 
tions to lawyers and law 
libraries. 


Commission basis with 
drawing account. Year 
round employment. 


Men between twenty- 
five and forty preferred. 


Only those who can prove 
selling ability with refer- 
ences considered. 


If interested write for 
particulars and applica- 


tion blank. Address 
Salesmanager 


The Lawyers Co-op. 
Publishing Co. 
Rochester, New York 





injury, age of the person injured, nature 
of his employment and other factors 
relevant to the amount. 

Incidentally the means thus afforded 
in these various ways of learning the 
amounts of verdicts returned by juries 
in thousands of cases, and the decisions 
of courts in passing on those amounts 
furnishes invaluable information as a 
basis of negotiation for possible com- 
promises or settlements either before or 
after action is brought. 

Each statement from a case is com- 
plete and self-contained, embodying the 
amount of the verdict, the entire com- 
bination of injuries, age, employment, 
earning capacity, and all other facts 
relevant to amount. 

These volumes are indispensable to an 
attorney called upon to attack or sustain 
a verdict already rendered, or who wishes 
to anticipate the amount he may reason- 
ably expect to recover. 

THOMPSON, CORPORATIONS, 3rd edition. 


This new edition of the Commentaries 
on the Law of Corporations—a work 
which has been accepted as a standard 
authority for a third of a century—was 
rendered imperative by the need of in- 
corporating into the set the later de- 
cisions, and of noting and developing 
new phases of the law, which have come 
into existence in the intervening years. 
It includes such new subjects as War 
Time Control of Corporations, Non Par 
Value Stock, Blue Sky Laws, Massachu- 
setts Trusts, Underwriting Agreements 
and Co-operative Farm Marketing Asso- 
ciations. The basic principles of the 
laws relating to corporations have not 
changed, but there have been new appli- 
cations of these laws to new situations, 
brought about by our more complex 
economic life. In treating all phases of 
the law, the work has been necessarily 
enlarged. One volume will be devoted to 
annotated forms and one volume to in- 
dex and table of cases. 

The new edition retains all the per- 
tinent work of the earlier ones. Its 
treatment of the subject is encyclopedic. 
The method of development is chronolog- 
ical as far as possible. The work carries 
the corporation from the time of its birth 
to its death through the provided method 
of dissolution. It is the latest word on 
one of the most important branches of 
the law. 
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O, then a laugh will cut the matter short: 
The case breaks down, defendant leaves the court.— Horace. 


A Half Truth. Magistrate (to 
woman witness, who is dressed very 
youthfully, but looks quite fifty): 
“Are you married?” 

“Twice, sir.” 

“And how old are you?” 

“Twenty-eight, sir.” 

“Also, twice?” 

—Pasquino, Turin. 


The Main One. “Yes,” said the 
lawyer, “you go through bankruptcy 
and it will relieve you of all your 
financial burdens.” 

“That so?” said the man who was 
in trouble. “And what becomes of 
her?” 

“Her? What do you mean?” 

“My wife, of course.” 

—Boston Transcript. 


No Meal Ticket. An attorney who 
advertised for a chauffeur, when 
questioning a negro applicant, said: 
“How about you, George; are you 
married?” 

“Naw, sir, boss; naw, 
makes my own livin’.” 

—Home Store News. 


sir; Ah 


Cases in Point. “Some things are 
better left unsaid.” 
“Righto! Every breach of promise 
Suit demonstrates that.” 
—Boston Transcript. 


In an English Court. Magistrate 
—Give me the gist of his remarks. 


_Witness.—They were gist terrible, 
sir. 


Got Started, Couldn’t Stop. Be- 
lieved to have been worrying over 
his approaching trial on a liquor 
charge, John, 60-year-old tailor, shot 
and killed himself, then set fire to 
his home. —Seattle paper. 


Irrelevant. Wife—So your client 
was acquitted of murder. On what 
ground? 

Lawyer.—Insanity. We proved 
that his father had spent five years 
in an insane asylum. 

“But he hadn’t had he?” 


“Yes. He was a doctor there, but 
we saw no necessity of bringing out 
that fact. 


The Habitue. 


Sergeant (at police 
station)—What! You back again? 


Prisoner—Yes, sir. Any letters? 
—Boston Transcript. 


Deadly Weapons. “He threatened 

me with fire-arms, your worship.” 
“What kind of fire-arms?” 
“Poker and tongs.” 


The Vicious Circle. Prisoner—I 
admit, your honor, that I was ex- 
ceeding the speed limit, but I was 
afraid of being late at court. 

Judge—And what was your busi- 
ness in court? 

Prisoner—I had to answer the 
charge of exceeding the speed limit. 
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Not Even a Goat 


Not even a goat could digest 
all the 'aw, so why try? 


A set of Ruling Case Law 
will give you the law in pre- 
digested form. 


Many a case of mental dys- 
pepsia has been avoided by 
the timely use of this text 
statement of the law, and the 
great thing about it is that 
the courts not only accept 
R. C. L.’s “say-so,”’ but cite 
it themselves. 







Send us the card inside back cover. It will bring you full details. 








The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. New Youk City 
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It’s No Joke 


TS NO JOKE to spend a lot of time 


looking up the law for a client only to 


find that he hasn't a case. 


How much easier it is to take down 


the A.L.R. Digest and see if that ques-~ 





tion has been annotated in the American Law Reports. 


If it has, the annotation will give you all cases in 
point—both pro and con—and a few minutes’ reading 


will show you the present status of the law. 


You know whether you have a case or not—and if not 


you ve saved yourself a lot of useless work. 


Send the coupon today. 


The Lawyers Co-op. Publishing Co., 
Rochester, N. Y. 


You may tell me about your A.L.R. service and submit price 
and terms. 
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Address 
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25,000 NEW DECISIONS YEARLY <> 


T IS ESTIMATED that there are 1,500,000 
decided cases which are being added to at 
the rate of about 25,000 annually. 

Of this great number the majority are of lit- 
tle value outside the jurisdiction in which they 
are handed down and add substantially noth- 
ing to our jurisprudence, consisting as they do 
of purely local cases, criminal cases decided 
largely on facts, and reiterative cases which 
merely follow some well-established principle. 

The problem, then, which confronts the 
lawyer is to get from this multitude of deci- 
sions those cases which really are of impor- 
tance. Obviously he cannot afford the time— 
provided he did have the library facilities—to 
search through this maze. 

He must have a means of quickly getting at 
the cases which are pertinent to the one in 
hand and he must classify them rapidly. 

To help him do so is the function of THE 
ANNOTATED REPORTS SYSTEM which 


contains the comparatively small number 
decisions which will give him the case law 
needs. 

This System gives the lawyer an unbro 
chain of annotated case law from the beg 
nings of American jurisprudence to date 
gether with all the English law which 
ordinarily needs. 

THE ANNOTATED REPORTS SYSTE 
comprises the following units: American 
Reports, Lawyers’ Reports Annotated, Am 
ican Decisions and Reports, U. S. Suprei 
Court Reports, L. ed., British Ruling 
English Ruling Cases and Ruling Case Law. | 

Each, while complete in itself, compleme 
the other units, and the whole system rep 
sents the ideal private law library. 

We shall be glad to submit details regare 
the system or any of its units upon requ 


ay 


The Lawyers Co-op Pub. Co. *°Qiy 











